ABATEMENT. 


See PRATICE IN CrviL CASES. 


- ACCOUNT. 
See EvipENcE, 19. 


ACTIONS. 


See PractTIcE In Crivin CASEs. 


ADMINISTRATION. 


See ExEcuToRS AND ADMINISTRATORS. 


AGENCY. 


1. AUCTIONEERS—Commissions—An auctioneer to whom commissions 
are due has a right to allow to a purchaser at the auction sale credit on 
his purchase to the amount of his individual debt ‘to such purchaser 
not to exceed the amount of such commission. 

Harlow v. Sparr, 121. 

2. AcentT—LacueEs.—The State is not affected by the laches of her agents. 

Wicks County v. Moffitt, adm’r, 384. 

3. AGENT—IMPLIED PowErs.—An authority to sell a slave includes and 
implies a power to warrant the slave to be sound. 

Dennis v. Ashley’s Adm r, 293. 

4, AGENT—IMPLIED PoweErs.—In general, an authority to sell and convey 
lands for cash, confers on the attorney the right to receive the pur- 
chase money. Ibid. 

5. AGENT—TITLE Bonp.—Although a title bond be executed by an agent 
in such manner as to prevent its operating at law, as the agreement 
of the principal, yet, in equity, it would be regarded as a sufficient 
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note or memorandum to defeat a bar to its specific performance, 
founded on the statute of frauds, it appearing that the agent was 
authorized and intended to bind his principal. 

Johnson v. McGruder, 222. 
AGENT—VERBAL AUTHORITY—STATUTE OF FRaups.—A verbal author- 
ity to an agent to make a contract relative to the sale of lands, is valid, 
and not within the statute of frauds. Ibid. 


APPEAL. 


. JusticE Court.—Notice of an appeal from a Justice’s Court is still 


necessary, notwithstanding a continuance may have been granted at 
the first term for want of it, unless the appellee appears or does 
some act which is tantamount to or a waiver of notice. 

McCabe v. Lecompte, 59. 
InJUNCTION.—A refusal to grant an injunetion is not a final deter- 
mination of the cause, within the meaning of the statute, and an ap- 
peal from it will not lie. Harrison vy. Rush, 115. 
TRANSCRIPT.—If on an appeal from a justice of the peace, the appel- 
lant fails to have the transcript of the justice filed, the circuit court 
may, upon the appellee’s filing a transcript of the record and pro- 
ceedings, and paying the fee, affirm the judgment of the justice. 

Gordon v. Scott, 162. 

ForcIBLE ENTRY AND DETAINER.—In an action of forcible entry and 
detainer, if on appeal the affidavit and recognizance are defective, 
the appellant has a right to file sufficient ones, within such time as 
will not delay the other party. _ Hamilton v. Jeffries, 393. 


See ExEcuTors AND ADMINISTRATORS, 14. 


ATTACHMENT. 


. HusBAND AND WIFE—INTERPLEA.—In an action by attachment against. 


the husband, the wife cannot appear by next friend and file her in- 
terplea. Ifshe has any claim to the property attached, it must be as- 
serted in a court of chancery. Withers v. Shropshire, 404. 


2. ABSENT OR ABSCONDING DEBTOR.—It is not every casual and tem- 


porary absence of a debtor from his usual place of abode, that fur- 

nishes a legal ground for issuing an attachment against his property ; 

it must be such as to prevent the ordinary service of prucess upon him. 
Kingsland vy. Worsham, 419. 


See ExEcuTIon, 1. 


BANKRUPTCY. 


1. Discuarce.—A certificate of discharge under the bankrupt law of the 


United States, is conclusive evidence in favor of the bankrupt, and 
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may be pleaded as a full and complete bar against all suits for debts 
embraced within it, unless impeached for fraud. 
Reed v. Vaughan, 91. 
2. DIsCHARGE IN BANKRUPTCY.—A bankrupt sued for a debt contracted 
before his bankruptcy, must plead his certificate of discharge in bar of 
the action. Bank of Missouri v. Franciscus, 187. 


BILLS AND NOTES. 


1, Set-orrs.—An assignment in full of a note not negotiable can not be 
canceled so as to defeat set-offs which the maker may have against the 
assignee. Billings v. Atchison, 54: 

2. PARTNERSHIP.—If a firm executes a note to one of its members, he 
cannot sue On it at law, nor can his assignee. The assignment cannot 
create a right to sue when the assignor has no such right. 

Hill v. McPherson, 130. 

3. NotEs—INNOCENT OWNER.—One, who, acting with ordinary pru- 
dence, has innocently acquired a right to certain notes, through the 
negligence of him who has the prior title, will hold them against such 
prior owner. Hughes v. McAlister, 186. 

4. NorE—Bona FipE Ho.per.—The holder of negotiable paper who 
puts his name upon it, and places it in the hands of an agent for col- 
lection, cannot reclaim it, or the proceeds of it, from one who has 
bona fide paid value to such agent for it. Odell v. Gray, 207. 

5. VALUABLE CONSIDERATION.— What constitutes where there are mutual 
dealings and mutual credits between the parties. Ibid. 

6. NoTE—ENDORSEMENT AFTER Maturity—EqQuitiEs.—The endorsee of 
a negotiable note, endorsed after it became due, takes it subject to all 
the equities attached to it in the hands of the payee. But the equities 
must be such as are connected with the note itself, and not such as 
grow out of distinct and independent transactions between the original 
parties. A set-off that might have been asserted against the payee 
cannot be set up against the endorsee, although the note was trans- 
ferred after it became due. Gullett v. Hoy, 252. 

7. An instrument drawn as follows: ‘ Mr. Emanuel Folker can, upon 
this, my order, at any time, receive from my kiln, sixty-three dollars, in 
lime,” dated and signed, is a promissory note “‘for property,” within 
the meaning of the second section of the act concerning bonds and 
notes (Revised Statute, 190), and is assignable, under that section, so 
that the assignee may maintain an action thereon in his own name. 

Draher v. Schreiber, 383. 

8. Partners—Powers.—The general authority of one partner to draw 
bills or promissory notes to charge another, is only an implied author- 
ity, and may be rebutted by notice of the absence of such authority. 

Cargill v. Corby, 270. 


See GARNISHMENT. 
BONDS. 
See JURISDICTION, 1. 











INDEX. 


COMMUNITY. 


See DoweEr. 


CONSTITUTION. 


See Laws. 


CONTRACTS. 


1. Rescission or.—The rescission of a contract for the sale of a lot of 
goods, with warranty must be entire. The vendee cannot select such as 
will answer the warranty, and return the remainder. 

Sigerson v. Harker, 76. 

2. ContrRacT—REscission.—The recission of a contract may be proved 
by the acts and declarations of the parties, though no distinct propo- 
sition to rescind made by either party can be shown. 

Fine v. Rogers, 195. 

3. Contracts—Rescission.—A prior contract held to be rescinded by the 
making of a subsequent one between the same parties embracing the 

_ gubject matter of the first. Munford v. Wilson, 355. 

4, EXCUSE FOR NON-PERFORMANCE.—The defendant’s refusal to permit 
the plaintiff to perform his contract, the latter being in no fault, is re. 
garded as equivalent to a peformance for the purpose of maintaining 
an action upon the contract. Pond v. Wyman, 116. 

5. ConTRACT—MEASURE OF DAMAGES.—The contract price is the measure 
of the plaintiff's damages, unless the defendant, by evidence, shows 
that the damage actually sustained, is less than the price agreed upon. 


Ibid. 
6. Contract.—A contract made in another State to be executed here is 
to be interpreted by the laws of this State. Odell v. Gray, 207. 


7%. ConsTRUCTION.—A conveyance containing a clause, transferring a 
negro woman to another, during her natural life, and reserving the in- 
crease of the negro woman for the heirs of a third person, to be divided 
among them by the grantor or his personal representatives, passes no 
present interest in the increase of the negro to such heirs, and they 
cannot have partition of them. Davis v. Foster, 250. 

8. ContracT—Capacity.—One against whom a contract is set up, may 
show in avoidance of it, that at the time of making it he was not pos- 
sessed of sufficient reason to be capable of understanding the act he 
was performing. Tolson’s Adm’r v. Garner, 327. 

9. ContractT—Non compos.—Even if the conveyance of an insane person 
is voidable only, it may be avoided by the guardian of the insane 
person. Ibid. 

10. Although the city of St. Louis may not have been under any obliga- 

tion to provide for or maintain the insane within her limits, that being 

the duty of the county, yet if she employed the plaintiff to do this 
service, she was on every principle of law and justice bound to make 

good her contract. St. Louis Hospital Ass’n v. City of St. Louis, 379. 
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11. ConTRACT—DUTY CREATED BY LAW AND BY ACT OF PARTY.—When 


the law creates a duty, and the party is prevented from performing it, 
without any default in him, and he has no remedy over, the law will 
excuse him. But when the party, by his own contract, creates a 
charge or duty upon himself, he is bound to make it good, if he may, 
notwithstanding any accident by inevitable necessity ; because he 
might have provided against it, by his contract. 

Davis’ adm’r y. Smith, 306. 


12, Conrract—CONSIDERATION.—The inability of a party to do an act 


presently, which was to be performed in future, will not prevent his 
recovery of the consideration which had been promised to be paid for 
the act, before the arrival of the period for the performance of the 
thing stipulated to be done. Smith v. Busby, 244. 


13. CONDITION PRECEDENT.—If a day be appointed for the payment of 


money, which may happen before the act which is the consideration 
for such payment is to be performed, an action may be brought for the 
money before performance of such act; such act is not a condition 
precedent. Ibid, 244. 


14. AssumPsIT—DIscuaRGE.—If a creditor undertakes to give his debtor 


i. 


° 
Ade 


_ 


employment to enable him to pay the debt, and fails in his undertaking 
the debtor cannot plead such failure in discharge of his debt. 
Beach v. Curle’s Adm’r, 78. 


CORPORATIONS. 


MUNICIPAL CORPORATION—DAMAGEs.—A municipal corporation is not 
liable for damages consequent upon digging a ditch by its authorized 
agents in pursuance of an ordinance of the corporation, when the work 
is not carelessly or negligently done. 
Lambar v. City of St. Louis, 389. 

MvnicipaAL CoRPoRATION—PowERrs.—The power conferred on the 
City of St. Louis, in regard to the grading of streets, lanes and ave- 
nues, is a continuing power, and is not exhausted upon the first use. 
When, therefore, the grade of a street has been fixed, and improve- 
ments made in conformity to it, it may be altered by the corporation, 
and no action lies for the injury the alteration may occasion. 

Hoffman v. City of St. Louis, 414. 


COSTS. 


. Costs—ACTION BY ADMINISTRATOR.— Where the cause of action accrued 


to the testator or intestate, in his lifetime, there, the administrator or 
executor, suing and failing to recover, is not liable for costs de bonis 
propriis ; the judgment for costs will be de bonis testatoris ; but where 


the cause of action accrues to the executor or administrator, and he 
sues and fails to recover, he shall pay costs himself. 
Wooldridge, adm’r, v. Draper, adm’r, 308. 


COUNTY, ST. LOUIS. 
See Laws; JURISDICTION. 
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COURTS. 
1. JurispicTion.—The Law Commissioner of St. Louis has no jurisdiction 
in an action on a penal bond in the sum of two hundred dollars. In 
actions on such bonds the judgment is always for the penalty, which 
determines the jurisdiction of the court. 
St. Louis, to use of Yeatman, v. Fox, 55. 

2. ADMINISTRATION—CircuiT CouRT—CONTROL OVER County CourT.— 
The sixth section of the act establishing courts, Revised Code, 330, 
giving to the circuit courts “a general control over executors, admin- 
istrators, guarlians, &c., to be exercised according to the rules, usages 
and practice of courts of equity,” is not to be so construed as to ab- 
sorb the powers conferred by the 18th seCtion of the same act upon the 
county courts. While an administration is pending in the county 
court, the circuit court has no power to compel the administrator to 
inventory property charged to belong to the estate. 

Overton v. McFarland, 191. 

3. HANNIBAL CouRT OF COMMON PLEAS.—By the 35th section of the act 
creating the Hannibal Court of Common Pleas (private acts 1845, 
page 66), all expenses incurred in the establishment of the court must 
be paid by the citizens within the corporate limits of the city. A 
record book furhished by the clerk, for the use of the court, is a part 
of the expenses incurred in the establishment of the court, and the 
county of Marion is not bound to pay for it. 

Bourne v. Marion County Court, 381. 


See FRAvp. 


COVENANTS. 


See DAMAGEs. 






CRIMINAL LAW. ’ 


1. CoUNTERFEITING—ABETTOR.—It is not necessary that one should be 
present actively aiding and assisting in the passing of counterfeit 
money to constitute him an aider or abettor. State v. Mix, 100. 

2. EVIDENCE—GUILTY KNOWLEDGE.—It is competent, in order to show 
guilty knowledge in one who had passed a counterfeit bank-note, to 
prove that he had passed other counterfeit bank-notes of a similar 
kind at other times. State v. Mix, 100. 

3. EVIDENCE—PossEssION OF STOLEN PrROPERTY.—Possession of stolen 

property, to raise a presumption of guilt, must be recent after the 

theft. State v. Wolff, 110. 





See PRACTICE IN CRIMINAL CASEs. 


DAMAGES. 


1. ConrracT—MEAsURE OF DaMaGEs.—The contract price is the measure 
of the plaintiff's damages, unless the defendant, by evidence, shows 
that the damage actually sustained is less than the price agreed upon. 

Pond v. Wyman, 116. 
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2. DaMAGES.—Rule when defendant prevents plaintiff from performing 
his contract. Ibid. 
3. DaMAGEs.—A person who employs the slave of another, without the 
master’s permission, to perform labor for him, which exposes the life 
of the slave to danger, must bear the consequences of such engage- 
ment ; and if the slave is killed by the effects of the business or em- 
ployment in which he has been engaged without his master’s permis- 

sion, the person so employing him must pay his value to the master. 
Garneau v. Herthel, 124. 

4, Srarutory CovENANTs.—For the breach of the statutory covenants 
the recovary can only be for nomiual damages, unless there has been an 
eviction. Mosely v. Hunter, 199. 

5. BREACH OF COVENANT—EVIDENCE.—In an action for a breach of cov- 
enant against incumbrances, it is competent for the plaintiff to show 
that an incumbranee, which existed when the covenant was made, has 
ripened into an adverse and superior title, and that there has been an 
eviction under it since the institution of the suit. Ibid. 

6. MunicipaL CorpPoraTion.—A municipal corporation is not liable for 

damages consequent upon digging a ditch by its authorized agents in 

pursuance of an ordinance of the corporation, when the work is not 

carelessly or negligently done. Lambar v. City of St. Lous, 389. 


DOWER. 


. CoMPUTATION.—The yearly value of the widow’s dower in real estate, 
when it is not susceptible of division, and when she is to take an annual 
sum in lieu of dower, under the twenty-eighth and twenty-ninth sec- 
tions of the act concerning dower (Revised Code, 435), is its net annual 
product, without the expenditure of money or labor upon it, after de- 
ductions have been made from its gross income of all the charges to 
which it is subject, suchastaxesandrepairs .Riley v. Clamorgan, 203. 

2. Community.—After the passage of the Territorial Act of July 4, 1807, 
giving dower to the widow in the estate of her deceased husband, the 
Spanish law of community ceased to bein force. Riddick v. Walsh, 347. 

3. DowER.—The law in force at the time of the husband’s decease deter- 
mines the widow’s right to dower. Ibid. 

4. BARRED BY ExEcuTIoN.—A special execution, issued on a judgment 
rendered in a suit against the husband alone, to foreclose an equity of 
redemption under a mortgage executed by tbe husband and wife, and 
accompanied by the wife’s acknowledgment and relinquishment of 
dower, bars the wife’s dower claimed under act of 1825. Ibid, 

. DowEr.—A case within the provisions of section two of the act con- 


cerning dower, Revised Statutes of 1835. 
Wall’s guardian v. Coppedge, 290. 


DRAMSHOP. 
. LicensE.—A license must be obtained by any person wishing to sell 


intoxicating liquors in a less quantity than one quart. 
State v. Owen, 337. 


See PRACTICE IN CRIMINAL CASES. 
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EJECTMENT. 


1. Evipence.—In an action of ejectment it is competent for the plaintiff 
to prove that defendant, at the time he executed a deed relied on by 
the plaintiff, stated that the land conveyed was the same on which the 

defendant then lived. Wilkerson vy. Moulder, 388. 





EQUITY. 


. Court or Equiry—Powers.—If a party, in the prosecution of a law- 
ful demand, in a lawful way, acquires a legal right, it cannot be dis- 
turbed by a court of equity. To justify such interference, there must 
be some trust, confidence, agreement, or relationship imposing an 
obligation to avoid the advantage obtained. 

McCourtney v. Sloan, 72. 

2, MistaKE.—When, by mistake, a contract is not expressed in such 

terms as to have the force and effect the parties intended, it is the 
duty of the court to correct the mistake in the instrument; nor is it ma- 
terial whether the instrument is an executory or an executed agree- 
ment ; nor whether the proceeding is directly, by bill, to correct the 
mistake, or the mistake is set up in the auswer, by way of defense. 
Leitensdorfer v. Delphy, 106. 
8. PRACTICE IN Equity.—Such parts of a bill of discovety as are not 
answered, or not sufficiently answered, cannot be taken as confessed. 
The party seeking the discovery, if he considers the answer suf- 
ficient, must except to it, and have the decision of the court upon his 
exception. Roussin v. St. Louis Perp. Ins. Co., 158 
4 Practice in Equrry.—An answer in chancery, although directly re- 
sponsive to a fact stated in the bill, and denying its truth, may be over- 
thrown by the evidence of one witness and corroborative evidence. 
Johnson v. McGruder, 222. 
5. Court oF—JURISDICTION.—When a court of equity has cognizance of a 
subject, its authority over it is not lost by reason of a concurrent juris- 
diction being conferred upon another tribunal. 
Dobyns v. McGovern, 423. 

6. OBJECTION TO JURISDICTION WAIVED By ANSWER.—If a defendant 

answer, instead of demurring to a bill, and the cause comes on to be 

heard upon the merits, it is too late to object to the jurisdiction of the 
court on the ground that the plaintiff has adequate remedy at law, 





— 





which he might have pursued. . Oldham v. Trimble, 145. 
7. CHose In Action.—A chose in action is assignable in equity, and the 
assignee may sue in his own name. Dobyns v. McGovern, 423. 


8. InrFant.—A decree in a chancery cause against an infant, for want of 
answer, and without proof ofthe statements of the bill,is altogether - 
erroneous. Heath’s adm’r v. Ashley’s adm’r, 249. 





HUSBAND AND WIFE. 


See GUARDIAN AND WARD, HusBAND AND WIFE. 


BILLS AND NOTES. 
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ESTOPPEL. 


. REPLEVIN—DEFENSE.—A. mortgaged certain chattels, of which he 
retained the possession. At a sheriff’s sale, under an execution against 
A., these chattels were purchased by B., who brought replevin against 
A. Held, that A. is not estopped from setting up the defense that he 
had no interest in the goods subject to sale under execution. 

Yeldell v. Stemmons, 286. 


2. COMPROMISE.—One who, with a knowledge of all the facts, compro- 


mises a suit, and gives his note in accordance with the terms of the 
compromise, cannot, when sued on such note, set up a defense which 
he might have interposed to the original suit. 


Draper v. Owsley, 391. 
EVIDENCE. 


. EvIDENCE.—Defendant was indicted for the murder of one Hibler, a 
police officer, who was attempting to arrest him without a warrant. 
Heid, that evidence was admissible to show that deceased was a po- 
lice officer, and that defendant was in the act of violating a city ordi- 
nance, though neither of these matters was averred in the indictment. 
State v. Roberts, 16. 


2. Dyinc DECLARATIONS.—In a trial on an indictment for murder, the 


dying declarations of the deceased are admissible in evidence, if made 
in the prospect of immediate death, and when he entertained no hope 
of recovery. Ibid. 

. RECORDER’s CERTIFICATE.—A Certificate of confirmation issued by 
the recorder under the act of 26th May, 1824, is only prima facie evi- 
dence of a confirmation under the act of the 13th June, 1812. 

McGill v. Somers, 61. 

. RECORDER Hunt’s DescripTivE List.—The descriptive list sent to 

the surveyor’s office, by authority of the act, is eyidence of as high a 


'¥ 


** character as the certificate would be, and a properly authenticated ex- 


tract from it is entitled to all the effect that the original certificate 
would have. Ibid. 


5. BANKRUPTCY—DIsCHARGE.—A certificate of discharge under the 


bankrupt law of the United States is conclusive evidence in favor of the 
bankrupt, and may be pleaded as a full and complete bar against all 
suits for debts embraced within it, unless impeached for fraud. 

Reed v. Vaughan, 91. 


6. PrEsuMPpTION.—An account delivered to the party charged therewith, 


7 


is presumed to be correct if kept for a long time without objection 
made thereto. Shepard v. Bank of Mo., 95. 

. Presumptions.—It will be presumed that a note held by a corpora- 
tion was acquired in a manner allowed by its charter, when the record 
does not show the nature of the transaction. 

Roussin vy. St. Louis Perp. Ins. Co., 158. 


8. Guity KNowLEDGE.—It is competent, in order to show guilty 
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knowledge in one who had passed a counterfeit bank-note, to prove 
that he had passed other counterfeit bank-notes of a similar kind at 
other times. State v. Mix, 100. 
9. PossEssion OF STOLEN PRopERTY.—Possession of stolen property, to 
raise a presumption of guilt, must be recent after the theft. 
State v. Wolff, 110; State v. Floyd, 213. 
10. It is the duty of the court to tell the jury what facts are admitted by 
the pleadings. Butcher v. Death & Teasdale, 169 ; Steil v. Ackli, 182. 
11. BuRDEN or Proor.—In an action against an administrator de bonis 
non, the burden of proof is upon the plaintiff, to show the amount of 
assets that went into his hands, and a failure to account for them. 
State, to use of Taylor, v. Collier, 183. 
12. Contract—REscission.—The rescission of a contract may be proved 
by the acts and declarations of the parties, though no distinct propo- 
sition to rescind made by either party can be shown. 
; Fine v. Rogers, 195. 
13. BREACH OF CovENANT—DAMAGES.—In an action for a breach of cov- 
enant, against incumbrances, it is competent for the plaintiff to show 
that an incumbrance, which existed when the covenant was made, has 
ripened into an adverse and superior title, and that there has been an 
eviction under it since the institution of the suit. 
Mosely v. Hunter, 199. 
14.—EJECTMENT.—In an action of ejectment it is competent for the 
plaintiff to prove that the defendant, at the time he executed a deed re 
lied on by the plaintiff, stated that the land conveyed was the same on 
which the defendant then lived. Wilkerson vy. Moulder, 388. 


15. Recorp.—Where the transcript of an execution, issued by a justice 
of the peace, and the constable’s return of nulla bona thereon, has been 
filed in the office of the clerk of the circuit court, the validity of the 
execution thereon by the circuit court cannot be impeached in a col- 
lateral proceeding by showing that the transcript so filed varies from 
the original execution and return thereon. Coonce v. Munday, 3 Mo. 
374, modified. Murray v. Laften, 397. 

16. SLANDER.—In an action of slander, where the words spoken charged 
the plaintiff with stealing from one person, evidence that he stole 
from another person is not admissible. Self v. Gardner, 317. 

17. ApMission.—In a controversy between the heirs and one who has 


married the widow of a deceased person, in reference to his proyerty, 
the declarations of the widow are not admissible. 


Wall’s Guardian v. Coppedge, 290. 
18. REPLEVIN—DEFENSE—EsTOoPPEL.—A. mortgaged certain chattels, of 
which he retained the possession. At a sheriff’s sale, under an execu- 
tion against A., these chattels were purchased by B., who brought re- 
plevin against A. Held, that A. is not estopped from setting up the 
defense that he had no interest in the goods subject to sale under exe 
cution. . Yeldell vy. Stemmons, 286. 
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19. Account. The date at the head of an account does not preclude the 
plaintiff from proving the time when the various items accrued. It 
does not pre-suppose the entire indebtedness to have accrued prior to 
that time. Mooney v. Williams, 284. 

20. Booxs or Account.—The books of the plaintiff having been intro- 
duced in evidence by the defendant, it isno error to instruct the jury 
that they are competent evidence for the plaintiff. 

Beach v. Curle’s Adm’r, 78. 

21. Res ApsupicaTa.—A question cannot become res adjudicata unless it 
is tried upon its merits. Bell v. Hoagland, 219. 

22. SamE—Errect.—A matter res adjudicata is equally obligatory on both 
parties ; if it does not bind both, it binds neither. Ibid. 

23. SurvEy.—A survey, when examined and sanctioned as contemplated 
by law, is conclusive upon the government, upon all persons who claim 
under titles subsequent to the survey, aud upon mere intruders and 
strangers without title; and it is prima facie evidence of locality 
against all persons who claim under an opposing title. 

McGill v. Somers, 61. 


See ContTracts, FRAvUD. 
EXECUTION. 


1. DELIVERY BoND—DEFENSE.—In an action on a delivery bond, a se 
curity in the bond is estopped from setting up, as a defense to the 
action, title in himself to the property levied on. 

Page v. Bulter, 56. 

2. Execution—U. 8. Marswau’s SaALE.—It is no objection to a sale of 
land made by a United States Marshal prior to the Act of Congress of 
May 19th, 1828, that it was not made in conformity to the laws of this 
State regulating sales under execution. Kennerly v. Shepley, 410. 

3. EXECUTION—EQUITABLE INTEREST.—An equitable interest in chattels 
cannot be sold under execution. A sheriff must actually seize the 
property before he can sell. Yeldell v. Stemmons, 286. 


See Dower, Trespass, REAL Estate. 
EXECUTORS AND ADMINISTRATORS. 


1, Practice—Rieut or Action.—Where a contract is made with one 
as administrator, he or his personal representatives, and not the ad- 
ministrator de bunis non, must bring suit on it. And this is not 
changed by the new Code. Harney v. Dutcher, 70. 

2. ADMINISTRATOR—ActI0NS.—The executor or administrator is a full 
representative of the creditors of an estate, for the purpose of prosecu- 
ting and defending actions. Kennerly v. Shepley, 410. 

3. ForcisBLE ENrry AND DETAINER—ACTION BY ADMINISTRATOR.— 
Where there was a demise of premises by the intestate, the adminis- 
trator cannot maintain an action of unlawful detainer. 

Holliday, adm’r, v. Doyon, 257. 

3. Costs—AcTiIon By ADMINISTRATOR.—Where the cause of action ac- 

crued to the testator or intestate, in his lifetime, there, the adminis- 
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trator or executor, suing and failing to recover, is not liable for costs 
de bonis propriis ; the judgment for costs will be de bonis testatoris ; but 
where the cause of action accrues to the executor or administrator, 
and he sues and fails to recover, he shall pay costs himself. 
Wooldridge, adm’r, v. Draper, adm’r, 308. 


4, ADMINISTRATOR—EFFECTS UNADMINISTERED.—When the property in 
any of the eflects of the deceased has been changed by the original 
administrator, and has vested in him, in his individual capacity, such 
effects will go to his own representatives, and not to the administrator 
de bonis non of his intestate. Harney v. Dutcher, 70. 


on 


ADMINISTRATION—DE BONIS NON.—The principle of the common law, 
which entitled an administrator de bonis non to those goods only which 
remained in specie, and not administered on by the first administrator, 
is abolished by the system of administration introduced in this State. 
State to use, etc., v. Hunter, 325. 


6. ADMINISTRATION—BOonND, ACTION ON.—An action on an administrator's 
or curator’s bond may be instituted against a security before any in- 
debtedness has been established, or any judgment obtained against the 
administrator or curator. Oldham v. Trimble, 145. 


1: 


I 


. SET-oFF—ACTION ON ADMINISTRATOR’S Bonp.—-In an action upon the 
bond of executors, against the principals and securities, alleging 
breaches in various acts of misconduct by the principals, the damages 
to be recovered are not necessarily liquidated, and the action is not, 
therefore, one in which a set-off is allowed. 

State to use, etc., v. Medrell, 268. 


. EXECUTOR—ACTION AGAINST—-PLEADING.—In an action against an ex- 
ecutor, on his bond, to compel payment of an allowed demand, the 
petition must contain an averment that an order of the court has been 
made for its payment, and that assets have come to his hands that 
could lawfully be so applied. Ibid. 





ive) 


9, ADMINISTRATION—BonpD.—Executors who have given bond for the 
faithful performance of their trust, are jointly liable, as principals, to 
indemnify the surety, who has been subjected for the default of one of 
them, and that, too, though the default occurred after the death of one 
of the executors, and while the estate was under the sole management 
of the surviving executor. Dobyns v. McGovern, 423. 


10. ADMINISTRATION—BonpD.—The grant of letters of administration and 
the execution of the bond are, under our law, parts of one and the 
same transaction, and the different acts may be brought together to 
show what was intended. If the given name of the deceased is left 
out of the bond, but inserted in the letters, there is a sufficient descrip- 
tion by which the estate meant by the parties can be ascertained ; and 
the letters, the bond referring to them, may be produced to explain the 
ambiguity. State to use, etc., v. Price, 232. 

11. ADMINISTRATION—SET-OFF.—A county or probate court has no juris- 

tion to hear or decide upon a set-off, claimed by an administrator, 
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against a demand exhibited for allowance by a creditor of an estate, 
when the set-off exceeds the demand of the debtor. 
Dunnica v. Thomas’ Adm’r, 242. 
12. AsseTs—BuRDEN OF Proor.—In an action against an administrator 
de bonis non, the burden of proof is upon the plaintiff to show the 
amount of assets that went into his hands, and a failure to account for 
them. State, to use of Taylor, v. Collins, 183. 


13. ADMINISTRATION—CLASSIFICATION OF DEMAND.—A demand allowed 
and classed by the probate court cannot afterward be placed in a dif- 
ferent class, except for such causes as would authorize the setting aside 
or modifying the judgment in other particulars. 

Miller v. Janney’s Ex’r, 167. 


14. CLAssIFICATION.—The classification of a demand against an estate, if 
erroneous, should be appealed from when made. The county court 
has no right to change it at a subsequent term. 

Nelson v. Russell’s Adm’r, 216. 


15. ADMINISTRATION—ALLOWANCE.—The allowance of a claim against an 
estate has the force of a judgment. Kennerly v. Shepley, 410. 
16. Entry.—The statute does not require that a classification of a de- 
mand should be entered on the record at large. An indorsement of 
the class on the claim itself, and an entry on the abstract book, is all 

that is required to give the allowance and classification validity. 
Nelson v. Russell’s Adm’r, 216. 
17. Crrcurr Court—ContTrRoL OVER County Court.—The sixth section 
of the act establishing courts, Revised Code, 330, giving to the circuit 
courts ‘‘a general control over executors, administrators, guardians, 
&c., to be exercised according to the rules, usages, and practice of 
courts of equity,” is not to be so construed as to absorb the powers 
conferred by the 13th section of the same act upon the county courts. 
While an administration is pending in the county court, the circuit 
court has no power to compel the administrator to inventory property 
charged to belong to the estate. Overton v. McFarland, 191. 


18. ADMINISTRATION—LEXx Loci Domicit1#.—The administration of all 
the goods of an intestate, wherever situated, is to be made according 
to the law of his domicil. When they are in a different country, they 
are first applied, under the laws of that country, to the satisfaction of 
the claims of creditors who establish their claims under its laws ; and 
if there are any of its citizens who claim as distr‘butees, distribution 
of the assets will be made there: If there are distributees residing in 
the country of the intestate’s domicil, or creditors there whose claims 
are unsatisfied, the tribunals of the country where the assets are found 
will direct the surplus to be remitted to the country of the domicil for 
further administration. Such transfer would complete the administra- 
tion in the country where the assets were found. 

Spraddling v. Keeton, 82. 

19. SaME—PRINCIPAL AND ANCILLARY.—The administration granted in 
the State of the intestate’s domicil, is the principal one, and that, inany 
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other State, is ancillary, and priority in administration has no effect on 
this question. Ibid. 


FEES. 


1. Crrcuir ATTORNEY—FEEs.—The circuit attorney is not entitled to a 
fee for an appearance in cases arising under the statute forbidding free 
negroes to reside in the State without license. 

Lackland v. Dougherty, 165. 



















FORCIBLE ENTRY AND DETAINER. 


. ACTION BY ADMINISTRATOR.—Where there was a demise of premises 
by the intestate, the administrator cannot maintain an action of un- 
lawful detainer. Holliday, adm’r, v. Doyon, 257. 
2. APPEAL. In an action of forcible entry and detainer, if on appeal the 
affidavit and recognizance are defective, the appellant has a right to 
file sufficient ones within such time as will not delay the other party. 
Hamilton v. Jeffries, 393. 
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FRAUD. 


. FRAUDULENT CONVEYANCE.—Pecuniary embarrassment at the time of 
the sale of property is not sufficient to raise a presumption of fraud, in 
the absence of proof that such embarrassment was succeeded by in- 
solvency or inability to discharge obligations. 


— 











Hickey v. Ryan, 49. 

2. FRAUDULENT CONVEYANCE—EVIDENCE.—The continued possession of 
personal property, after the sale of it, is presumptive evidence of fraud, 
and becomes conclusive, unless the vendee shows that the sale was 
made in good faith and without any intent to defraud creditors. 

Kuykendall v. McDonald, 263. 

3. FRAUDULENT CONVEYANCE—VOID AS A MATTER OF Law.—If a convey- 
ance on the face of it appears to be for the use of the person making it, 
the court will, as a matter of law, declare it to be void as against cred- 
itors. Robinson’s Ex’rs v. Robards, 297. 

4. So, too, if there is a conveyance of chattels for a consideration not 
deemed valuable in law, which is not accompanied by possession nor 

recorded. Ibid. 

5. CONVEYANCE TO USE OF GRANTOR.—A conveyance in consideration 
that the grantee would support the grantor and his family, is a con- 
veyance to the use of the grantor. Ibid. 

6. FRAUDULENT CONVEYANCE.—A deed, although made for a valuable 
and adequate consideration, may still be void as to the creditors of the 
grantor, because of the intent with which it was made. 

Cason v. Murray, 235. 

7. SamE—INTENT.—The intent, which under the law avoids a deed as to 

creditors, is an intent to “hinder, delay, or defraud” them. An intent 


to prevent a sacrifice of the debtor’s property is not sufficient. 
Ibid. 
8. FRACUD—QUESTION FOR JuRY.—In all cases arising under the 10th sec. 
tion of the act concerning fraudulent conveyances, the jury are the 
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triers whether the transaction is fraudulent or not. And in order to 
take a sale of goods out of the statute, it must not only be for a valu- 
able consideration, but also bona fide. 
Kuykendall v. McDonald, 263. 
9. Fraup—Price.—In determining the question of fraud, inadequacy 
of price is a circumstance of great weight. 
Robinson’s Ex’rs vs. Robards, 297. 


10. CREDITOR—PREFERENCE.—A debtor may give a preference to a par- 
ticular creditor, or set of creditors, by a direct payment or assignment, 
if he does so in payment of his or their just demands, and not as a 
mere screen to secure the property to himself. 

Kuykendall v. McDonald, 263. 

11. INsoLVENT—PREFERENCE.—A debtor in failing circumstances may 
give a preference to one or more of his creditors, to the exclusion of 
others ; and such disposition of his effects is not impeachable on the 
ground of fraud, even though it embraces all his property. 

Cason v. Murray, 235. 


12. Fraup.—A county court has power to set aside the settlement of a 
collector for fraud at any time during the term. 
Price v. Johnson County, 278. 


FRAUDS—STATUTE OF. 


1. SpeciFic PERFORMANCE—STATUTE OF FRAUDs.—The payment of the 
purchase money, the delivery of possession, and the making of valu- 
able improvements, will avoid the plea of the statute of frauds, and 
entitle the grantee to the specific performance of a contract for the 
conveyance of real estate. ° Johnson v. McGruder, 222. 


. AGENT—TITLE BonD—SPEcIFIC PERFORMANCE.—Although a title bond 
be executed by an agent in such a manner as to prevent its operating 
at law as the agreement of the principal, yet, in equity, it would be 
regarded as a sufficient note or memorandum to defeat a bar to its spe- 
cific performance founded on the statute of frauds, it appearing that 
the agent was authorized and intended to bind his principal. 

Ibid. 


3. AGENT—VERBAL AvTHority.—A verbal authority to an agent to make 
a contract relative to the sale of lands is valid, and not within the 


statute of frauds. Ibid. 
GARNISHMENT. 


. Norz.—A judgment cannot be rendered against a garnishee on a 
negotiable note that had been assigned before the service of the gar- 
nishment. Walden v. Valiant, 258. 


GUARANTY. 


. GUARANTY.—Wilson purchased of Eddy & Co. $617.35 worth of 
goods, and Sturgeon, by a written guaranty, bound himself to pay, or 
see that Wilson paid, four hundred dollars of the amount, within ninety 
Mo. R. VOL. XV. 29 : 
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days. Wilson, within ninety days, paid two hundred dollars, and it 2. 
was held that it extinguished Sturgeon’s guaranty that amount. e 
Eddy v. Sturgeon, 127. 
GUARDIAN AND WARD. 
1. Bonn, action on.—An action on an administrator’s or curator’s bond 
may be instituted against a security before any indebtedness has been i] 
established, or any judgment obtained against the administrator or t 
curator. Oldham vy. Trimble, 145. I 
2. GUARDIAN—FINAL SETTLEMENT.—After a final settlement by a curator y 
the ward may file a bill in equity, surcharging and falsifying his ac- 
counts ; but such final settlement is a good defense to an action at law. 2. ] 
Ibid. C 
3. Conrract—Non Compos.—Even if the conveyance of an insane person C 
is voidable only, it may be avoided by the guardian of the insane per- 
son. : Tolson’s Adm’r y. Garner, 327. 3, | 
1 
HUSBAND AND WIFE. 
1. CHosEs rn ActTion.—Where a chattel is bequeathed to the wife for life’ ' 


and the husband, before he receives it from the executor, sells it, and 
the purchaser takes and retains the possession, it is such a reduction 
of property in possession, by the husband, as bars the wife’s right of 
survivorship. Abington vy. Travis, 156. 

2, ATTACHMENT—INTERPLEA.—In an action by attachment against the 1. 
husband, the wife cannot appear by next friend and file her interplea. 
If she has any claim to the property attached, it must be asserted in a 
court of chancery. Withers v. Shropshire, 404. 9, 


INFANCY. 


1, DECREE IN Equity.—A decree in a chancery cause against an infant 
for want of an answer, and without proof of the statements of the bill, 
is erroneous. Heath’s Adm’r y. Ashley’s Adm’r, 294. 1 


INJUNCTION. 


1, APPEAL.—A refusal to grant an injunction is not a final determina- 
tion of the cause, within the statute, and an appeal from it will not 
lie. Harrison vy. Rush, 115. 

2. NATURE AND EFFECT.—An injunction is a release of errors at law, 


and the proceedings on it are not appellate in their nature. 
Price v. Johnson Co., 278. 


2 


JUDGMENT. 


1, Trespass.—If a judgment was valid at the time it was rendered, and 
proceedings have been taken under it, and it is afterwards set aside, 
the avoidance does not, by relation, affect the proceedings, and 


make those who instituted them trespassers ab initio. 
Bank of Missouri v. Franciscus, 187. 1 
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2. ADMINISTRATION—ALLOWANCE.—The allowance of a claim against an 
estate has the force of a judgment. 


Kennerly v. Shepley, 410. 


See EXECUTORS AND ADMINISTRATORS. 


JURISDICTION. 


1, JuntspicTion.—The Law Commissioner of St. Louis has no jurisdic- 
tion in an action on a penal bond in the sum of two hundred dollars. 
In actions on such bonds, the judgment is always for the penalty, 
which determines the jurisdiction of the court. 

St. Louis, to use of Yeatman, v. Fox, 55. 

2. Equiry—CourT oF—JURISDICTION.—When a court of equity has 
cognizance of a subject, its authority over it is not lost by reason of a 
concurrent jurisdiction being conferred upon another tribunal. 

Dobyns v. McGovern, 423. 

3. PARTITION—JURISDICTION.—Under the statute regulating partition, 
the circuit court has no jurisdiction to make partition of real estate 
situated in another county, unless it is divided by a county line, or all 
the parties in interest are adults, and parties to the petition. 

Yount v. Yount, 240. 


See Courts, JUSTICES OF THE PEACE, Equity. 


JURY. 


1, SEPARATION.—It is not error for the court to permit the separation of 
the jury in a criminal case when the parties consent thereto. 
State v. Mix, 100. 
2. PracticE—CrimMinaL.—An indictment for misdemeanor may, by con- 
sent of parties, be tried by a jury of less than twelve. 
State v. Hall, 386. 


JUSTICES OF THE PEACE. 


1. Justice Court—APpPrEAL.—Notice of an appeal from a justice’s court 
is still necessary, notwithstanding a continuance may have been granted 
at the first term for want of it, unless the appellee appears, or does 
some act which is tantamount to or a waiver of notice. 

McCabe v. Lecompte, 59. 

2. The return of a constable on a warrant against a steamboat, showing 
that he executed it, by going on board the boat, and by reading the 
same to the clerk, and by finding the sheriff in charge of her, is suf- 
ficient to give the justice issuing the warrant jurisdiction to hear and 
determine the case against the boat. 

Parkinson v. Steamboat Robert Fulton, 165. 


See APPEALS. 


LANDLORD AND TENANT. 
1. LANDLORD AND TENANT—RENT.—The Jessees of a mill are bound to 
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pay the rent, notwithstanding the main posts of the building, supp orting 
all the machinery, were decayed, in consequence of which the building 
fell and destroyed all the machinery. The defect in the posts was an 
infirmity to which all timbers are subject, and their liability to sucha 
defect was equally in the knowledge of both parties. 

Davis’ Adm’r vy. Smith, 307. 


LAWS. 


1. ConstructTion.—The act of March 3, 1851, to increase the salaries of 
the judges in St. Louis county, does not leave the payuwent of addi- 
tional compensation discretionary with the County Court. 

Hamilton & Treat v. St. Lonis County Court, 5. 


2. ConstrucTion.—A thing which is in the intention of the makers of a 
statute, is as much within the statute as if it were within the letter. 
Riddick v. Walsh, 347. 

3. CoNsTITUTIONAL Law.—An act of the General Assembly authorizing 

and requiring a County Court to pay ont of the county treasury an 

additional compensation to judges who receive a stated salary from 

the State, is not repngnant to the seventh and nineteenth sections of 
the declaration of rights. Hamilton & Treat v. St. Louis Co. Court, 5. 

4, Laws.—The statute authorizing courts in certain cases to refer issues 

of fact to referees is not unconstitutional. 

Shepard v. Bank of Missouri, 95. 


LIENS. 


See MecuHanics’ LIEens. 


LIMITATIONS. 


1. Lrurrations.—Where the plaintiff and defendant were non-residents 
of this State at the time of contracting the debt,and the defendant 
afterwards removed to this State, the statute of limitations did not be- 
gin to run in his favor, until he came into this State. 

Tagart, Adm’r, v. State of Indians, 132. 

2. BonpDs—PRESUMPTION OF PAYMENT.—The common law presumption 
of payment. after the lapse of twenty years, applies to bonds executed 
prior to the year 1835. Smith’s Ex’r vy. Benton, 229. 


MARITIME LAW. 


1. Maritime LAw—Power or MasterR.—The captain of a boat, as 
such, has no right to sell the boat, or any part thereof, without special 
authority therefor from the owners. 


Kelley v. Dickinson, 126. 


MARRIED WOMEN. 
See HusBAND AND WIFE. 
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MECHANICS’ LIENS. 


1. Mecwanics’ Liens.—The Act of February 24th, 1848, in reference to 
mechanics’ liens, which was applicable solely te St. Louis county, re. 
pealed only so much of the general law as was repugnant to its pro- 
visions. Schuelenbarg vy. Gibson, 176. 

2, TIME FoR Fitinec—ContracTtor—Hence a person furnishing material 
for a building in that county, undera contract with the owner, must 
file his lien within six months from the time his demand accrues. 

Ibid. 
MISNOMER. 


See PracTIcE IN CRIMINAL CASEs. 
MORTGAGE. 


1, MortGace.—The rights of one advancing money on the faith of proper- 
ty in the possession of another, who has the legal title, without any 
knowledge of the rights of others, will be protected. 

Block v. Chase, 210. 


PARTITION. 


1. Jurispiction.—Under the statute regulating partition, the circuit 
court has no jurisdiction to make partition of real estate situated in 
another county, unless it is divided by a county line, or all the parties 
in interest are adults, and parties to the petition. 

Yount v. Yount, 240. 


PARTNERSHIP. 


1. PaARTNERSHIP.—Ifa firm executes a note to one of its members, he can- 
not sue on it, at law, norcan his assignee. The assignment cannot 
create a right to sue, when the assignor has no such right. 

Hill v. McPherson, 130. 

2, PARTNERSHIP.—Private stipulations, between partners do not affect the 
public,or those who deal with them, without notice of their agreement. 

Cargill v. Corby, 270. 

3. PARTNERS—POwERS.—The general authority of one partner to draw 
bills or promissory notes to charge another, is only an implied authori- 
ty, and may be rebutted by notice of the absence of such authority. 

Ibid. 

4, PARTNERSHIP—WHAT CONSTITUTES.—An agreement,by which one is to 
furnish a circular saw mill, and handsand stock to saw, and another is 
to furnish logs, and feed for the hands and stock, and the lumber to be 
divided equally between them, doesnot constitute a partnership. 

Stoallings v. Baker, 318. 


PLATS, CITY AND TOWN. 

1, Town PLATS—LOTs FOR PUBLIC USE.—Glascock filed in the office of the 
recorder of Marion county, a duly acknowledged plat of the town of 
Hannibal. Amongst other memoranda on the map was the following : 
“lots numbered 2, 3,4 in block 26 is intended for church grounds,” 
and across the lots were written the words “church ground.” Held 
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sufficient, under the act concerning plats of towns and villages, to vest 
the fee in the county for public use. 


City of Hannibal v. Draper, 406, 
PLEADINGS. 
See Practice 1n Crivin Casks. 


PRACTICE IN CIVIL CASES. 
ACTIONS. 


1, Practice—Rieut or Action.—Wbere a contract is made with one 
as an administrator, he, or his personai representatives, and not the 
administrator de bonis non, must bring suit onit. And this is not 
changed by the new Code. Harney v. Dutcher, 70. 

2. SuRETY—ConTRIBUTION.—A surety may use the name of the creditor 
in a suit to enforce contribution from a co-surety. 

McCourtney v. Sloan, 72. 

3. ADMINISTRATOR—AcTIONS.—The executor or administrator is a full 
representative of the creditors of an estate, for the purpose of prose- 
cuting and defending actions. Kennerly v. Shepley, 410. 

4, AcTions—Partiges.—The maker and endorser of a promissory note 
may be jointly sued by the endorsee. Holland v. Hunton, 312. 


PLEADINGS. 
5. PLEADINGs.—A petition is good which charges an original liability on 
defendant for services rendered a third person. 
Wing v. Campbell, 174. 
6. Executor—AcTion AGAINST—PLEADING.—In an action against an 
executor, on his bond, to compel payment of an allowed demand, the 
petition must contain an averment that an order of the court has been 
made for its payment, and that assets have come to his hands that 
could be lawfully so applied. State, to use, etc., v. Modrell, 268. 
7. It appeared that defendants signed an obligation to pay to the State 
of Missouri the sum of ten thousand dollars upon a failure to perform 
certain conditions, but the conditions were not stated in the petition, 
and the bond was not upon the record. Held, that the petition was in- 
sufficient. Woods v. Rainey, 521. 
8. Action—Account.—Form of declaration approved. 
Hughs v. Woosley, 326. 
9. DEMURRER.—A demurrer does not admit the items of an account set 
~ forth in a petition. If judgment be given on demurrer to such a peti- 
tion, and the defendant refuses to answer, an inquiry of damages be- 
comes necessary. Darrah v. Steamboat Lightfoot, 122. 
10. ANswER.—A general averment, by a defendant, that he does not owe 
the money sued for, or any part thereof, is not sufficient under the 
new Code; he must answer the plaintiff’s petition, by stating the facts 
upon which he relies. Sappington v. Jeffries, 402. 
11. DiscHarcE in Banxruptcy.—A bankrupt sued for a debt contracted 
before his bankruptcy, must plead his certificate of discharge in bar 0 
the action. Bank of Missouri v. Franciscus, 187. 
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12. ConDITION PRECEDENT.—If a day be appointed for the payment of 
money, which may happen before the act which is the consideration 
for such payment may be performed, an action may be brought for the 
money before performance of such act; such act is not a condition 
precedent. Smith v. Busby, 244. 

13. AFFIDAVIT.—At the bottom of an answer signed by a defendant, a 
magistrate of the District of Columbia appends his statement that the 
defendant personally appeared before him and made oath that the facts 
stated in the answer were true; it is a substantial compliance with the 
act regulating practice in courts of justice. 

Smith’s Ex’r v. Benton, 229. 


TRIAL AND ITS INCIDENTS. 


14. PracticE—ImMPERFECT Counts.—A motion to strike out imperfect 
counts from a declaration must be made before the jury is sworn or 
the trial submitted to the court, and upon reasonable notice to the ad- 
verse party. State, to use of, etc., v. Price, 232. 

15. PRacTICE—DEFAULT.—A defendant having permitted judgment by 
default to go against him, has no right, on an inquiry of damages, to 
offer any evidence in denial of the plaintiff’s right of action. The de- 
fault admits the plaintiff’s right of action. 

Froust v. Bruton, adm’r, 395. 

16. AMENDMENTs.—The Act of 1849 allows amendments even at the trial 
to avoid a non-suit on account of a variance. Still, the cause of action 
for which the plaintiff recovers must be the same which he charges 
against the defendant. Butcher v. Death, 169. 

17. JuryY—SEPARATION.—It is not error for the court to permit the sepa- 
ration of the jury before verdict, when the parties consent thereto. 

State v. Mix, 100. 

18. Practice.—AGREED CasE.—An agreed case stands in lieu of a 
special verdict, and upon it the court pronounces the conclusion of 
law. Munford v. Wilson, 355. 

19. PracticE—INsTRUCTIONS—FACTs ADMITTED BY THE PLEADINGS.—The 
duty of the court to tell the jury what questions of fact are to be tried 
and what facts stand admitted by the pleadings, is not changed by the 
Act of 1849, regulating practice in courts of justice. 

Butcher v. Death, 169 ; Steil v. Ackli, 182. 
20. INstRUCTION—ERROR.—The correctness of the action of the court be- 
low, in giving or refusing instructions, will be examined, though not 
made a ground of error in a motion for a new trial. 
Fine v. Rogers, 195. 
21. InstRUcTION.—An instruction which refers a matter of law to the 
jury is erroneous. Hickey v. Ryan, 49. 
22, INsTRUCTION.—A judgment will not be reversed for tl.e refusal of in- 
structions, if the instructions given present to the jury a correct and 
full statement of the law governing the case. Pond v. Wyman, 116. 
23. Same.—If two instructions, each improper in itself, amount to a cor- 
rect statement of the law, when taken together, the error in each will 
be disregarded. Ibid. 
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24. InstRUCTIONS.—The judgment of the court below will not be reversed 
for a refusal to give instructions, provided it appears from the record 
that the law of the case has been laid down properly and fairly by the 
court, in the instructions which were given to the jury. 

State v. Floyd, 213. 
25 InstrucTION.—If the instructions given present the case fairly to the 
jury their verdict will not be disturbed, notwithstanding instructions, 
containing correct principles of law, have been refused. 
Phillips v. Smoot, 380. 
26. New TRIAL—VERDICT AGAINST EvIDENCE.—The supreme court will 
not interfere with a judgment upon the ground that the verdict is 
against evidence, or against the weight of evidence. 
Garneau y. Herthel, 124. 
27. New TriAL—WEIGuHT oF EviDENCE.—Where the case involves only 
the consideration of the weight of the evidence, the supreme court 
will not interfere. Thompson v. St. Louis Perp. Ins. Co., 175. 
28.—_ New TRIAL—EVIDENCE.— When the supreme court is asked to re- 
verse a judgment of the circuit court, because competent evidence 
was rejected, it must appear on the record that the evidence rejected 
might and ought to have had some influence in finding a verdict on the 
questions of fact. Roussin v. St. Louis Perp. Ins. Co., 158. 

29. New TriAL—DIscRETIONARY PowER.—It must be very clearly seen 
that the discretionary power vested in the circuit court has been 
abused, beforeits judgment will be reversed on that account. 

State v. Floyd, 213. 

30. New TriaAL.—When no instructions have been given or refused—no 
action of the court complained of—the finding of the jury will not be 
disturbed. Given v. Cody, 175. 

31. New TriAt—Error.—The supreme court will not reverse a judg- 
ment, unless it appears that error was committed by the circuit court 
materially affecting the merits of the case. Gobin v. Hudgens, 253. 

32. ExcEPpTions.—When objection is made to the admission of evidence, 
the bill of exceptions must show the grounds of such objection. 

Roussin v. St. Louis Perp. Ins. Co., 158. 

33. BIL oF Exceptions.—It is the duty of the party complaining of 
the finding of the court below, to preserve the evidence upon which 
the decree of the court was based, so as to show the matters of law or 
fact of which he complains. Knox vy. Wright, 154. 

34. BILL or Excertions.—It does not follow that every motion made in 
a cause becomes part of the record, because the clerk, in copying the 
proceedings, may insert it. It must be made a part of the record by 
a bill of exceptions. 

State v. Bachelor ; same v. Kitchen; same v. Wall, 131. 

35. ABATEMENT.— When no scire facias has been sued out for the purpose 
of substituting a person as plaintiff or defendant, in the place of the 
original plaintiff or defendant before the expiration of the third day 
of the second term after the death of the original party has been sug- 
gested, the necessary consequence is the abatement of the suit. 

Ranney v. Bostic, 138. 
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36. PracticeE.—Practice act of 1849 construed. 
Holland v. Hunton, 812. 
37. Practice.—Art 15, § 3 of the Practice act of 1849 construed. 
Skinner v. Ellington, 323. 
38. Practice Act or 1849—DETINUVE.—Under the new practice, there is 
no longer any action of detinue, nor any power to issue a capias in 
such action. Morris v. Chamberlin, 155. 
39. ComMPRoMIsE.—One who, with a knowledge of all the facts, compro- 
mises a suit, and gives his note in accordance with the terms of the 
compromise, cannot when sued on such note set up a defense which 
he might have interposed to the original suit. 
Draper v. Owsley, 391 
40. EXTENSION OF TimME.—Leave of the court extending the time of re- 
plying to a set-off, working no injury to the opposite party, and not 
affecting the merits of the controver’y, although apparently supported 
by no good reason, is not such an error as will induce a reversal of the 
judgment. Beach v. Curle’s Adm’r, 78. 
41. VARIANCE.—When the petition describes writings as promissory 
notes, and it turns out in proof that they are also negotiable, there is 
no variance ; and if the description of a note is silent as to its bearing 
interest, when in fact it does bear interest the variance is such as to 
authorize the court to disregard it. Thid. 


See ConTRACTs, EVIDENCE, EsTOPPEL. 


PRACTICE IN CRIMINAL CASES. 


1. ERror—Instruction.—Error in the admission of illegal testimony 
against the accused cannot be cured by an instruction withdrawing 
such testimony from the jury. State v. Mix, 100. 

2. Error.—lIf illegal testimony has been admitted against the objection 
of the accused, the error cannot be cured by an instruction withdraw- 
ing such testimony from the jury. State v. Wolff, 110. 

3. PRACTICE IN CRIMINAL CAsEs—ASSIGNMENT OF ERRORS.—NoO assign- 
ment of errors is required by law to be made in criminal cases. 

State v. Dame, 166. 


4, CriminaAL LAW—INDICTMENT.—An indictmnt for selling liquor without 
license is good. State v. Wishon, 334. 
5. INDICTMENT—DEFECTIVE Count.—If one of several counts in an in- 

dictment be good, a motion to quash ought not to be sustained. The 
defendant should move to quash the defective count, and not the whole 
indictment. Ibid. 
6. INDICTMENT—GENERAL VERDICT.—One good count in an indictment 
will support a judgment after a general verdict of guilty. Ibid. 
4%. InpICTMENT.—An indictment, charging the selling of one pint of 
whisky, without a dramshop, tavern, grocers, merchants, or any other 
kind of license, is sufficient. State v. Owen, 337. 
8. INDICTMENT.—An indictment on the statute prohibiting the torture 
of animals, (Rev. Stat. 406) must set out the means of producing the 
torture, so that the court may see that such means have the inevitable 
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and natural tendency to produce the effect in which the criminality 
consists. State v. Puck, 340. 

9. INDICTMENT—MIsNOMER.—Hutson, for Hudson, in an indictment, is 
not a misnomer. State v. Hutson, 348. 
10. InpicTMENT.—An indictment for Sabbath breaking, charging that 
the labor was not “a work of daily necessity,” is bad. The word 

“daily ” is not used in the statute in this connection. 
State v. Stone, 344. 
11. Crimamat Law—Inpictment.—An indictment, charging that the 
defendant did “ unlawfully sell one-halfpint of brandy, of the value of 
ten cents, to one William Pryor, and suffered the same to be drank at 
the place of sale,without then and there having a grocer’s license, dram- 
shop-keeper’s license, an inn-keeper’s license, or any legal author- 
ity to sell said brandy, in manner and form aforesaid,” is good. The 
negation as to license is broad enough. State v. Hornbeak, 316. 
12. CrimmnaL LAaw—InDICTMENT.—An indictment for obstructing pro- 
cess must recite the writ, in order that the court may see that it was 
such a writ as the officer had a right to execute. 
State v. Henderson, 322. 
-18. Criminat LAw—INDICTMENT.—In an indictment for selling liquor 
without license, the name of the person to whom sold, and the price, 
need not be stated. State v. Ladd, 275. 
14, CrimmnaL Law—InDICTMENT.—An indictment charging the sale of 
one quart of whisky, and suffering the same to be drank at the place of 
sale without a grocer’s, dramshop-keeper’s or inn-keeper’s license, is 
bad. The negation is not broad enough. A tavern license ought to 
have been negatived. State v. Haden, 289. 
15. PracticE—CRIMINAL.—Under an indictment for practicing medicine 
without license, the State is not required to prove the actual receipt of 
compensation by the defendant. State v. Hale, 386. 
16. Practice—Cromnat—Jury.—An indictment for misdemeanor may, 
by consent of parties, be tried by a jury of less than twelve. Ibid. 
17. DraMsHOP—LICENSE.—A license must be obtained by any person 
wishing to sell intoxicating liquors in a less quantity than one quart, 
State v. Owen, 337. 
See Practice 1n Crviu Caszs, 17, 24, 29. 


PUBLIC LANDS. 


1, EvVIDENCE—RECORDER’s CERTIFICATE.—A certificate of confirmation 
issued by the recorder under the act of 26th May, 1824, is only prima 

facie of a confirmation under the act of the 13th of June, 1812, 

McGill v. Somers, 61. 

. SAaME—RECORDER Hount’s Descriptive List.—The descriptive list 
sent to the surveyor’s Office, by authority of the act, is evidence of as 
high a character as the certificate would be, and a properly authenti- 
cated extract from it is entitled to all the effect that the original certifi- 
cate would have. Ibid. 

3. SuRVEY—EFFECT oF.—A survey when examined and sanctioned as 
contemplated by law, is conclusive upon the government, upon all per- 
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sons who claim under titles subsequent to the survey ; and, upon mere 

intruders and strangers without title; and it is prima facie evidence of 

locality against all persons who claim under an opposing title. . 
bid. 

4, TiTLEs—ConFLictine.—If two titles properly located and covering 
the whole or part of the same land, are of the same age and descrip- 
tion, the defendant being in possession cannot be disturbed. _Ibid. 

5. Tittzs To Lanp—ConFirMATION.—A confirmation under the first 
section of the act of 13th June, if, of a common field lot, is superior to 
an opposing title, which stands alone upon a confirmation, under the 


act of 29th April, 1816. Ibid. 
6. Same.—A confirmation under the act of 1816, when properly surveyed, 
is superior to a New Madrid location. Ibid. 


7. TiTLEs TO LAND—CONFIRMATION.—The 2nd section of the act of Con- 
gress of the 83d March, 1807(2 U. 8. Statutes at large, 440), only directs 
the board of commissioners to confirm such claims as may be brought 
within its provisions, by evidence produced before them; and does 


not import a present confirmation, by the direct action of Congress 
upon the claims. Burgess v. Gray, 142. 


8. TrTLE—IncHoaTE SpanisH—Until an inchoate title, originating under 
the Spanish government, has been confirmed, it has no standing in a 
court of law or equity. Ibid. 


REAL ESTATE. 


1. DEEDs—ConstRucTIoN.—Known and fixed monuments, called for in 
a grant or deed, control the courses and distances stated in the same 


instrument. McGill v. Summers, 61. 
2. ConvEYaANcE—The word “heirs” in a conveyance is necessary to pass 
a fee simple. Leitensdofer v. Delphy, 106. 


2. DEED—DESCRIPTION—PAROL EvIDENCE.—However vague the des- 
cription in a sheriff’s deed of land sold under execution, parol evi- 
dence is admissible to identify the premises, and show that in the com- 
munity where the sale took place, they are known by the description 
given. Such evidence does not fall within the rule which rejects oral 
testimony in explanation of a ambiguity. 

Bates v. Bank of Missouri, 190. 

4, Statutory COoVENANTS—DAMAGES.—For the breach of the statutory 
covenants, the recovery can only be for nominal damages, unless there 
has been an eviction. Mosely v. Hunter, 199. 

5. Town Piats—Lots ror PusBiic vsEs.—Glasscock filed in the office of 
the recorder of Marion county, a duly acknowledged plat of the town 
of Hannibal. Amongst other memoranda on the map was the follow- 
ing: “lots numbered 2, 3, 4 in block 56 is intended for church 
grounds,” and across the lots were written the words “church ground.” 
Held sufficient, under the act concerning plats of towns and villages, 
to vest the fee in the county for public use. 

City of Hannibal v. Draper, 406. 

.6 DEDICATION—EVIDENCE oF.—When the proprietors of town proper- 

ty, lay it out into lots, with streets and avenues running through it, 
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and sell their lots with reference to such plats, such conduct, on their 
part, will be a dedication of the streets and alleys to the public, and 
they cannot afterwards resume their control over them ; and this 
principle is equally applicable to a dedication of ground for atiy other 
public use. Ibid. 

. TiTLE Bonp.—A bondto convey by a deed with general warranty, is 
not satisfied by the mere execution of a formal instrument, with cove- 
nants of title, but implies that the obligor will convey an indefeasible 
estate, and that his deed shall be operative for that purpose. 

Smith v. Busby, 244. 

. AGENT—TITLE Bonp—Speciric PERFORMANCE.—-Although a title 
bond be executed by an agent in such manner to prevent its operating 
at law, as the agreement of the the principal, yet, in equity, it would 
be regarded as a sufficient note or memorandum to defeat a bar to 
its specific performance, founded on the statute of frauds, it appearing 
that the agent was authorized and intended to bind his principal. 

Johnson v. McGruder, 222. 
9. SpEcIFIC PERFORMANCE—STATUTE OF FRaupDs.—The payment of the 
purchase money, the delivery of possession, and the making of valua- 
ble improvements, will avoid the plea of the statute of frauds, and en- 
title the grantee to the specific performance of a contract for the con- 


veyance of real estate. Ibid. 
See DAMAGEs. 


REPLEVIN. 


. SPECIAL PRoPpERTY—PossEssion.—A party who never has had the 
actual possession of personal property, and who is not the general 
owner cannot maintain replevin, against a party in actual possession. 
A person having only a special property, or an interest of a temporary 
or limited nature, must have had the possession. 

Holliday v. Lewis, 255. 
2. DEFENSE—EsToPPEL.—A. mortgaged certain chattels of which he re- 
tained the possession. Ata sheriff’s sale, under an execution against 
A., these chattels were purchased by B., who brought replevin against 
A. Hd, that A. is not estopped from setting up the defense that he 
had no interest in the goods subject to sale under execution. 
Yeldell v. Stemmons, 286. 


RES ADJUDICATA, See EvipEnce, 21,22. 


REVENUE. 


. TAxaTion.—The 19th section ofthe declaration of rights does not 
require equality in taxation. The property to be taxed is left to the 
discretion of the General Assembly ; but, when selected it must 
be taxed in proportion to its value. 

Hamilton & Treat, v. St. Louis Co, 5. 

. REVENUE—TAXES—VOLUNTARY PAYMENT.—Taxes paid to a city col- 
lector, with a full knowledge of all the facts, the city having a color of 
right to collectthem, must be regarded as voluntary, and not made 
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under such circumstances, as willauthorize the party paying them to 
recover them back. Walker v. City of St. Louis, 361. 
.38 TaxEs—ILLEGAL.—The proper mode of resisting the payment of a 
tax, part of which is illegal, is to tender the amount really due and re- 
sist the payment of the balance. Ibid. 
4. St. Lovis—LaNnpDs NoT LAID OFF.—Under the act of February 8th, 
1843, reducing into one the several acts relative to the incorporation 
of the city of St. Louis, lands not laid off into blocks and lots, may be 
taxed according to their actual value; and there is nothing in the 
act requiring the corporation to tax them according to the supposed 
profits that might be made from them, were they used for agricultural 
* purposes. Benoist v. City of St. Louis, 426. 
5. Fravup.—A county court has power to set aside the settlement of a 
collector for fraud at any time during the term. 
Price v. Johnson County, 278. 















SALE. 


1. ConTRACT.—REsCISSION OF.—The rescission of a contract for sale of a 
lot of goods. with warranty, must be entire. The vendee cannot se- 
lect such as will answer the warranty and return the remainder. 

Sigerson v. Harker, 78. 

2. SALE—DELIVERY.—The delivery bya vendor to a vendee of an order 

on a depository for goods sold is a delivery of the goods. Ibid. 













SCHOOLS. 


. ScHooL Funp.—A county court having loaned township school funds 
at ten per cent. has no right, upon the application of the inhabitants 
of the township, to reduce the rate of interest. : 

Veal v. Chariton County Court, 261. 
Scnoon Funp.—The failure of the county court to take a mortgage on 
unincumbered real estate to secure the payment of a bond given for . 
school money loaned, does not discharge the surety in such bond. 

Marion County v. Moffat’s Adm’r, 384. 
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SETS-OFF. 


. SetTs-orF.—An assignment in full ofa note not negotiable can not be 
canceled so as to defeat set-offs which the maker may have against the 
assignee. Billings v. Atchinson, 54. 
ADMINISTRATION.—A eels or probate court has no jurisdiction to 
hear or decide upon a set-off, claimed by an administrator, against a 
demand exhibited for allowance by a creditor of an estate, when the 
set-off exceeds the demand of the debtor. 

Dunnica y. Thomas’ Adm’r, 242. 
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3. ACTION ON ADMINISTRATOR’s Bonp.—In an action upon the bond of 
executors, against the principals and securities, alleging breaches in 
various acts of misconduct by the principals, the damages to be recov- 
ed are not necessarily liquidated, and the_action is not, therefore, one 

“ in which a set-off is allowed. State, to use &c., v. Modrell, 268. 













462 



























SLANDER. 


1. EvipeNncE.—In an action of slander, where the words spoken charged 
the plaintiff with stealing from one person, evidence that he stole 
from another person is not admissible. Self v. Gardner, 317, 


SLAVERY. 


1. SLAVERY—REMOVAL TO FREE StTaTE.—The voluntary removal of a 
slave, by his master, to a State or Territory in which slavery is pro- 
hibited, with a view to a residence there, does not entitle the slave to 
sue for his freedom, in the courts of this State. Overruling,1 Mo. 372; 
2 Mo. 19 id. 36 ; 3 Mo. 194 ; 14.270 ; id. 400 ; 4 Mo. 350 ; id. 592. Gam- 
bles, J., dissenting. Scott v. Emerson, 366. 

2. The fact that under the ordinance of 1787 a slave was entitled to his 
freedom cannot be set upas a defense to an action against a steam- 
boat for transporting a slave from the State without the consent of his 
master, it appearing that the slave had never asserted his right to 
freedom. Calbert v. St. Bt. Timoleon, 380. 


SUPREME COURT. 


. SUPREME CouRT—PRINTED DeEctsions.—The printed decisions of the 
Supreme Court cannot be resorted toas guides in amending its rec- 


—_ 


ords. State, to use of Zeigler, v. St. Gemme, 140. 
See Practice IN Crvi1u CAsEs AND PRACTICE IN CRIMINAL CASES. 
SURETIES. 


1, Co-surETY—CoNTRIBUTION.—A surety may use the name of the cred- 
itor in a suit to enforce contribution from a co-surety. 

McCourtney v. Sloan, 72. 

2, ADMINISTRATION—Bonp.—Executors who have given bond for the 
faithful performance of their trust, are jointly liable, as principals, to 
indemnify the surety, who has been subjected for the default of one of 
them, and that, too, though the default occurred after the death of one 
of the executors, and while the estate was under the sole management 
of the surviving executor. Dobyns v. McGovern, 423. 

3. ScHooL Funp.—The failure of the county court to take a mortgage on 

« unincumbered real estate to secure the payment of a bond given for 
school money loaned, does not discharge the surety in such bond. 

Marion County v. Moffett, Adm’r, 384. 

4. Screty—Nortice.—A verbal notice by a security to the person having 
the right of action to sue the principal debtor is not sufficient ; it must 
be in writing. Sappington v. Jeffries, 402. 

5. SURETY—SERVICE oF Notice.—Nor is it sufficient to serve such notice 
on the agent or attorney of the person having the right of action. 





Ibid. 
See. ExEcuToRS AND ADMINISTRATORS. 
TRESPASS. 
° 1. JUDGMENT—PROCEEDINGS UNDER—WHEN SET ASIDE.—If a judgment 


was valid at the time it was rendered, and proceedings have been taken 
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under it, and it is afterwards set aside, the avoidance does not, by re- 
lation, affect the proceedings, and make those who instituted them 
trespassers ab initio. - Bank of Missouri v. Franciscus, 187. 


‘ WILLS. 


1, Wi1tts—ConsTRUCTION.—The testator’s understanding of the words 
used in his will, ascertained from the will itself, must be adopted in 
construing the will. Dugans y. Livingston, 151. 


WITNESS. 


1. WitnEss.—When two persons are jointly indicted, neither is admissi- 
ble as a witness for his co-defendant, whether they are tried jointly or 
separately. State v. Roberts, 16. 

2. WitneEss.—If a witness willfully testify falsely to any material fact in 
the case, the jury are authorized to discredit or reject the whole testi- 
mony. State v. Mix, 100. 

3. WiTNEss.—A mere formal party, standing indifferent to the real par- 
ties in interest, may be examined as a witness. Block v. Chase, 210. 

4, WITNEss—COMPETENCY.—A clerk who pays out the money of his em- 
ployer by mistake, is a competent witness for his employer in an action 
to recover it back. Burd v. Ross, 163. 


See Equity. 
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ERRATA. 


At foot of page 48, add words “with the.” 
On page 71, in foot note, for ‘‘ Miles v. Davis id. 408,” read “ Miles 0. 
Davis, 19 Mo. 408. 


Page 117, line 16, for “‘ proper” read ‘“ improper.” 

Page 125, line 2 of foot note, for “‘ 37 Mo. 243,” read “37 Mo. 343.” 
Page 199, in last line vf syllabus, omit the word “ made.” 

Page 244, to last line of syllabus, add word “ precedent.” 

Page 290, in 3d line of note, (a) for “5 Mo.” read ‘25 Mo.” 

Page 334, in 1st line of syllabus, for “action” read “‘ indictment.” 








